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Nurse Practitioner: Avoiding & Surviving Professional Liability Litigation

The following concepts and behaviors can help reduce nurse practitioner professional liability risks.
Also included are steps to take if you believe that you may be involved in a legal matter related to
your practice:
 
1. Practice within the requirements of your state Nurse Practice Act, in compliance with other
professional boards, organizational policies and procedures, and within the standard of care.
 
2. Document your patient care assessments, communications, clinical decision-making process,
diagnosis, treatment plan and patient care actions in an objective, timely, accurate, complete,
appropriate and legible manner. 
 
3. Never alter a record for any reason or add anything to a record after the fact unless it is
necessary for the patient's care. If it is essential to add information into the record, properly label the
addition as a late entry, but never add any documentation to a record for any reason after a claim
has been made. If additional information related to the patient's care emerges after you become
aware that legal action is pending, discuss the need for additional documentation with your
collaborating/supervision physician, the organization's risk manager and/or legal counsel to
determine appropriate action.
 
4. Immediately contact your personal insurance carrier if you become aware of a filed or potential
professional liability claim asserted against you, receive a subpoena to testify in a deposition or
trial, or have any reason to believe that there may be a potential threat to your license to practice
nursing. Keep in mind that allegations involving failure to diagnose, delays in diagnosis, deaths and
infection/abscess/sepsis are most likely to result in litigation. 
 
5. If you purchase your own professional liability insurance policy, report possible claims or related
actions to your insurance carrier, even if your employer advises you that he or she will provide you
with an attorney and/or will cover you for a professional liability settlement or verdict amount. 

6. Refrain from discussing the matter with anyone other than your defense attorney or the
professionals managing your claim. 
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Sign-up is Easy!

1. Login to
 http://kmrrrg.elmexchange.com
 
2. After the Welcome page, you
will be guided to the "My
Courses" page.
 
3.  Following the Core section,
there is a section called Risk &
Safety Exchange.  Click the
sign-up button!

Health Observances 
 

You can access links to obtain

more information or download

patient education materials for

each of the following by clicking

here

 
September

 
Childhood Cancer Awareness

Month

National Atrial Fibrillation

Awareness Month

National Childhood Obesity

Awareness Month

National ITP Awareness Month

National Recovery Month

National Sickle Cell Month

National Traumatic Brain Injury

Awareness Month

Newborn Screening Awareness

Month

professionals managing your claim. 

7. Promptly return calls from your defense attorney and the claim professionals assigned by your
insurance carrier. Contact your attorney or claim professional before responding to calls, e-mail
messages or requests for documents from any other party. 

8. Provide your insurance carrier with as much information as you can when reporting real or
potential legal situations, including contact information for the organization's risk manager and for
the attorney assigned to the litigation by your employer. 

9. Never testify in a deposition without first consulting your insurance carrier or, if you do not
purchase your own professional liability insurance policy, without first consulting the organization's
risk manager or legal counsel. In addition, do not testify in a deposition without having had specific
deposition preparation by your attorney. 

10. Copy and retain any summons and complaint, subpoena or attorney letters for your records and
to share with your attorney and professional liability insurer. 

11. Maintain signed and dated copies of any employer contracts, including past agreements.
 
 
References: 
CNA partnered with the Nurse Service Organization to provide a 2012 liability and work profile
update for nurse practitioners. Download this guide to learn more about the risks that are essential
to understanding nurse practitioners. Click here to view the full Nurse Practitioner 2012 Liability
Update: A Three-part Approach.
 
Visit  http://www.cna.com and http://www.nso.com for additional information and resources.
 
 

Liability Perspective: Curbside Consults
by Cliff Rapp, LHRM, First Professionals Vice President Risk Management

 
The informal consultation, or "curbside" consult, is a long-standing medical practice.  Extending
beyond the traditional "curb" - a hospital hallway or physician lounge - such consults are
increasingly being conducted via cell phone and email.  Quick paperless, and cost-free information
exchange benefits both physician and patient alike.  While the advantages of curbside consults are
many, the inherent liability should be considered and a modicum of risk management savvy
initiated.

Physician-Patient Relationship
Advice or discussions that are not patient-specific are generally not considered a curbside consult.
Most courts have ruled consistently that a curbside consult does not create a physician-patient
relationship - the primary factor determining liability exposure.  Absent a physician-patient
relationship there is no "duty" on the part of the consultant and thus no basis in tort for legal action
against the consultant.

However, courts have applied certain criteria that define the legal parameters of a physician-patient
relationship in the context of an informal or curbside consult such as:

the extent of the conversations;
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Ovarian Cancer Awareness

Month

Prostate Cancer Awareness

Month

World Alzheimer's Month

7-13 National Suicide Prevention

Week

13 National Celiac Disease

Awareness Day

18 National HIV/AIDS and Aging

Awareness Day

24 National Women's Health &

Fitness Day

27 Family Health & Fitness Day

USA

27 RAINN Day

29 World Heart Day 

October

 
Domestic Violence Awareness

Month

Eye Injury Prevention Month

Health Literacy Month

National Breast Cancer

Awareness Month

the extent of the conversations;
whether or not the consultant had a prior physician-patient relationship or participated in the
subject's heath care;
whether the consultant did a physical examination;
whether the consultant had access to the medical chart;
the relative experience of the physician seeking the consult;
whether the consultant was paid;
the relationship between the physician and the consultant;
whether the patient was aware of, or requested the consult; and
the extent to which the clinical situation was in any way emergent. 

Things get a little blurry when a curbside consult is sought by someone other than another
physicians.  Such solicitations for medical advice typically take place outside of a clinical setting.
These are risky types of information exchanges and are best avoided.  Courts are more likely to find
that a professional service was rendered for which the physician will be held liable even if the person
seeking the advice is not an established patient.
 
Click here to read this article in full. The article continues to discuss ultimate responsibility and how
to minimize exposure.
 

IN THE NEXT ISSUE: AN ANALYSIS OF KENTUCKY LAW AND
THE CURBSIDE CONSULT

Recent Supreme Court Opinion in Kentucky Erodes the Protections of
Outcome Evaluations

The Court has essentially held that because some regulations supposedly "require" incident reports
and peer review, those documents are not subject to the federal PSQIA privilege even if the
hospital has a PSO, follows the rules, etc. The PSQIA was promising to healthcare organizations
that participated in a PSO because it protected them from turning over their critical analysis of
unexpected outcomes.. This ruling will allow the plaintiff bar to obtain many documents that
healthcare organizations have tried to aggressively protect during the discovery phase of litigation.
 
Click here to read the full Kentucky Supreme Court Opinion.
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National Down Syndrome

Awareness Month

Mental Illness Awareness Month

9 National Depression Screening

Day

12-20 Bone and Joint Health

National Awareness Week

13-17 National Health Education

Week

13 Metastatic Breast Cancer

Awareness Day

19-25 International Infection

Prevention Week

19-25 Respiratory Care Week

19 World Pediatric Bone and Joint

Day

29 World Psoriasis Day
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