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Health Observances 

You can access links to obtain more
information or download patient

education materials for each of the
following by clicking here.

May
Arthritis Awareness Month 

Better Hearing and Speech Month 

UofL Physicians launches new online safety reporting
tool  

As part of our TeamSTEPPS journey, UofL Physicians is dedicated to
providing a just and safe culture for both our patients and our team
members.  

This means we are committed to sharing information, learning, promoting
an environment of transparency and providing accountability for safe
behaviors. 

Beginning this month, we are implementing the Safety Learning Report.

The Safety Learning Report is an online reporting tool housed on MyULP.
You can find the Safety Learning Report listed under Forms and
Resources 

"We want to encourage the reporting of safety and quality issues,"
according to Cindy Lucchese, chief nursing executive. "With this new
reporting tool we are further strengthening our mission to deliver patient-
centered care with compassion and excellence. It ensures that we address
how to keep our patients and co-workers safe, and make improvements to
processes." 

Who should report a safety event?  

Bridget Rapson, patient transition coordinator, says any team member who
was involved in, discovered or responded to the incident is responsible for
completing the report. Team members should also notify their supervisor.  

The report is submitted to Compliance and the chief nursing executive,
and incidents are reviewed monthly by the Safety Committee. 

"This tool and our process encourages reporting of issues in a way that
minimizes individual blame or retribution," Cindy said.  

Reporting safety and quality concerns will not result in retaliation.  

If you have questions about the Safety Learning Report, please contact
Bridget at 502-588-4218 or bridget.rapson@ulp.org.

Curbside Consults: Tips for Treading Carefully
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Food Allergy Action Month 

Global Employee Health and
Fitness Month 

Global Youth Traffic Safety Month 

Healthy Vision Month Hepatitis
Awareness Month 

International Mediterranean Diet
Month 

Melanoma/Skin Cancer Detection
and Prevention Month ® 

Mental Health Month 

National Asthma and Allergy
Awareness Month 

 National Osteoporosis Month
 

National Physical Fitness and
Sports Month 

National Stroke Awareness Month
National 

Teen Pregnancy Prevention Month

Preeclampsia Awareness Month 

Ultraviolet Awareness Month 

1 - 7 National Physical Education &
Sport Week 

2 - 8 Children's Mental Health
Awareness Week 

5 Hand Hygiene Day 

6 - 12 National Neuropathy
Awareness Week 

6 - 12 North American Occupational
Safety and Health Week 

9 Walk and Bike to School Day 

12 Cornelia de Lange Syndrome
Awareness Day 

13 - 19 National Alcohol- and Other
Drug-Related Birth Defects

Awareness Week 

13 - 19 National Women's Health
Week 

14 - 20 National Stuttering
Awareness Week 

and Avoiding a "Head-On Collision"with
Kentucky Law

Victoria E. Boggs, Counsel 

1. Setting the Scene: 

The story starts, as it does for many physicians, with a telephone call. A
subspecialist - in our example, a stroke neurologist - receives a call from a
colleague at a rural hospital. The colleague describes a case concerning a
particular patient, whom the colleague suspects to have suffered a stroke.
The colleague outlines his proposed plan, including diagnostic testing and
procedures. The colleague asks the stroke neurologist whether the plan
sounds reasonable. The stroke neurologist agrees that it does, and goes
on about her day. 

Later, the colleague makes another call to the stroke neurologist. The
colleague states that he performed diagnostic testing per his plan, but the
results were inconclusive. The colleague asks the stroke neurologist for
advice on what to do next with regard to the patient. The stroke neurologist
recommends that the patient be transferred to the metropolitan hospital
where she has staff privileges. 

The patient is transferred to the metropolitan hospital, and later suffers
complications there. The stroke neurologist never sees the patient, and
never reviews his chart. However, the colleague at the hospital has
documented in the medical record that he has consulted with the stroke
neurologist, and identifies her by name. 

This hypothetical situation may sound familiar. Perhaps some of you have
given informal advice under similar circumstances. In fact, a recent study
of primary care hospitalists and subspecialists revealed that both groups
participated in curbside consults at least once a week. Moreover, the
participating physicians indicated that these informal consultations were an
important way to share information, educate each other, confirm their own
knowledge, and improve quality of care. They also noted that these
informal discussions often lead to formal consultations when needed. 

2. Identifying Possible Issues: 

The benefits of these so-called "curbside consults" are well-known. The
potential risks of this practice, however, may not be as obvious or as
recognized. 

Our example begs the question of the potential liability the stroke
neurologist could face, in the event that the patient files a lawsuit for
medical malpractice. Unfortunately, the law in Kentucky is not clear. Courts
in our Commonwealth have not yet addressed the impact of curbside
consults on malpractice cases, or determined whether such informal
consultants may be the basis for malpractice liability. 

Kentucky law requires that a plaintiff prove that a physician has a duty to
him as a patient, the duty was breached, he suffered injuries and other
damages, and the physician's breach of duty caused his damages. The
existence of a duty owed by the physician to the patient is usually based
upon the existence of a traditional or formal physician-patient relationship. 

Returning to our example, there is no dispute that the stroke neurologist
did not form a traditional physician-patient relationship with a patient that
she never examined or treated. It is possible that in the future, however,



18 HIV Vaccine Awareness Day 
 

19 National Asian and Pacific
Islander HIV/AIDS Awareness Day 

20 - 26 National Hurricane
Preparedness Week 

20 World
Autoimmune/Autoinflammatory

Arthritis Day 

21 - 25 Healthy and Safe Swimming
Week 

25 Heat Safety Awareness Day 

26 Don't Fry Day 

31 National Senior Health & Fitness
Day ® 

31 World No Tobacco Day

June
1 - July 04 Fireworks Safety Month

Alzheimer's & Brain Awareness
Month 

Cataract Awareness Month 

Men's Health Month 

Myasthenia Gravis Awareness
Month 

 National Aphasia Awareness
Month 

National Congenital
Cytomegalovirus Awareness Month 

National Migraine and Headache
Awareness Month 

National Safety Month 

National Scleroderma Awareness
Month 

 3 - 9 Rip Current Awareness Week 

3 National Cancer Survivors Day ® 

11 - 17 Men's Health Week 

18 - 22 National Lightning Safety
Awareness Week 

19 World Sickle Cell Day 

27 National HIV Testing Day

Kentucky courts will find a less formal relationship to provide a sufficient
basis for a physician's duty to the patient, and therefore, potential liability
for malpractice. 

In a 2007 case, the Kentucky Court of Appeals determined that a
obstetrician owed no duty to a patient where she did nothing more than
notify a hospital, for which she was on call, that she would not be able to
perform a ultrasound until the following morning. The court emphasized
that the obstetrician was at another location and never available to offer
medical assistance; never saw or examined the patient; never spoke to the
patient or consulted or provided advice; never reviewed the patient's chart;
never consulted with another obstetrician while the patient was under her
care; never rendered orders; never provided any opinions or
recommendations; and did not participate in the diagnosis or treatment.
Thus the court determined that the obstetrician "did nothing that
constitutes an undertaking to render medical care" to the patient. The
court emphasized that a physician's duty to a patient arises when, by word
or deed, he or she "agrees to treat a patient". 

Kentucky courts have not yet indicated if or when "treatment" by a
physician potentially begins at the time of a curbside or informal consult.
The things the Court of Appeals noted were not done by the physician who
was found to have no duty to the patient - reviewing the chart, providing
advice or recommendations, consulting with the other physician, and
participating in the diagnosis or treatment - suggest that a future Kentucky
court may find an "agreement to treat" in circumstances that fall short of a
full consultation. 

Amidst this uncertainty, the stroke neurologist in our example could
possibly find herself embroiled in litigation if a suit is filed regarding the
patient's care. Even if she was not identified by name in the medical
record, the colleague may be asked at deposition whether he consulted
with any other physicians regarding the patient's care - and the colleague
would be required to answer truthfully, which might implicate the stroke
neurologist. 

If the stroke neurologist is identified as having provided some advice in the
curbside consult regarding the patient's care, she may very well find
herself a named defendant in the lawsuit. This is largely due to the fact
that Kentucky has adopted the doctrine of comparative fault, also known
as comparative negligence. Comparative fault allows the jury to apportion
fault among the various parties to the lawsuit - including the plaintiff,
multiple defendants, and third-party defendants. Each party will be liable
for that portion of the judgment equal to his, her or its percentage of
negligence. Fault attributed to the plaintiff does not bar his or her recovery,
but instead reduces his or her recovery by an amount equal to his or her
share of the fault. 

The comparative fault doctrine adopted in Kentucky provides litigants with
an incentive to bring all possible responsible parties before the court.
Another provider who has been sued, such as the colleague in our
example or the hospital for which he works, may seek to bring the stroke
neurologist into the suit as a third-party defendant in order that the jury
might "apportion" some degree of fault to her - and away from the
colleague and/or the hospital. Similarly, a plaintiff benefits by having more
potential "pockets" from which to recover, in settlement or if the case is
tried to a verdict. 



Of course, the stroke neurologist may not ultimately bear any liability to the patient. She and her lawyers may be
successful in arguing that her involvement in the patient's care was informal and minimal, and did not amount to
an "agreement to treat" or physician-patient relationship upon which a duty could be premised. To get to that
point, however, the doctor and her attorneys will likely be required to expend a large amount of time, energy and
expense in defending the lawsuit. 

3. Implementing Best Practices: 

So what's a doctor to do? How can a physician continue to engage in helpful, productive and effective informal
consultations without potentially exposing herself or her colleagues to liability? 

No one can stop an unhappy patient from filing a lawsuit. Fortunately, there are some best practices that a
physician can follow to minimize the possibility that she will find herself on the receiving end of a subpoena for a
deposition, or a summons naming her as a party to a lawsuit. 

First, the physician who is asked to provide a curbside consult should identify the nature of the consult and
make sure she understands what is being asked. Is it a general question about what tests might be indicated
given the presentation of certain symptoms? Or is it a specific discussion about a particular patient and the
complexities of his care? The more specific and complex the issues, the greater the indication for a formal
consultation. In particular, where the question involves an emergent care situation or a critically ill patient, the
physician who is being consulted should not hesitate to request an immediate transfer to a higher level of care
where the patient can be formally examined and appropriately treated. 

The physician should also consider the risk of being wrong. In particular, the physician should consider the
possibility that she is not being given the accurate or complete information she needs to provide a sound
opinion. A recent study conducted at the Denver Health Medical Center compared the recommendations made
by a hospitalist during a curbside consult to those from a formal consult. That study determined that in 51% of
the 47 cases studied, the information given during the informal consult was inaccurate or incomplete. The study
also found that 60% of the patients had different management recommendations after a formal consult, with
36% of those recommendations representing major changes. It is possible that the physician asking for the
consult does not know what information the physician being consulted will need to provide an accurate opinion,
or may forget a pertinent piece of information. 

If the physician ultimately decides to provide a curbside consultation, she should consider the following
guidelines: 

Keep the consultation brief and simple. Where possible, provide a general answer to a general question,
and qualify your answer in that way. If the case involves consideration of multiple variables, or an in-
depth discussion of the patient's course and care, a formal consultation should be requested.  
Have a low threshold for suggesting a formal consultation. The physician should offer the option of a
formal consultation as a courtesy any time the complexity of the case suggests that this may be
appropriate, or if the physician requesting the consultation contacts the physician multiple times for
advice.  
Emphasize to the physician requesting the consultation that the advice being given is not a treatment
decision for a specific patient. If the requesting physician continues to insist that a treatment decision be
made, a formal consultation should be requested.  
The physician may want to request that she not be identified in the patient's medical record. While her
identity may still be subject to disclosure during the course of a deposition or other discovery if litigation
results, this will make the physician providing the consultation a less likely target. 

Finally, the following is a good guideline to keep in mind in considering whether to provide an informal, curbside
consultation: if responding to the request for an informal consultation requires you to give specific advice that
the consulting colleague will rely upon to make a diagnosis or select treatment, you should request a formal
consultation. If you provide a curbside consult in such circumstances, a court may very well find that you are
participating in the patient's care, agreeing to "treat" a patient that you have not seen, and ultimately owe some
duty to the patient upon which malpractice liability can be premised. 



About Victoria E. Boggs Ms. Boggs is a partner with the law firm of Napier Gault Schupbach and Stevens, PLC.
Napier Gault Schupbach & Stevens is an AV-Rated® Louisville, Kentucky litigation boutique and is recognized
by the A.M. Best Company® as an industry-recommended law firm and defends regional, national and
international clients against high-risk, complex litigation claims. Focus practice areas are medical malpractice,
products liability, toxic/mass tort, and general liability defense. Ms. Boggs devotes 100% of her legal practice to
the defense of hospital and physician medical malpractice claims.   


